accompanied the deceased employee, suggested that they go inside the sub-
station and climb the pole on which the transformer had been installed in
order to read the nameplate (Tr. 93).

Based upon my review of the entire record, I find that the violation of
section 77.704 was associated with a moderate' degree of ordinary negligence.

6t  Degree of Gravity

MSHA's brief (p. 20) states that the violation must necessarily be con-
sidered to have been serious because the violation resulted in the electrocu-
tion of one of CD's employees.  The evidence shows that the substation's
purpose was to reduce voltage from 12,470 to a volatage which was needed to
operate mining equipment.  It would be difficult to find a violation which has
more obvious potential for causing electrocution than failure to ground wires
which may be transmitting 12,470 volts.  Therefore, I find that the violation
was extremely serious.

It should also be noted that the deceased employee's failure to make a
proper visual examination as to the substation's energized status influenced
the other employee who had accompanied him to the substation to assume also
that the substation had been deenergized. Thus, the deceased employee's
violation of section 77.704 exposed another employee to possible electrocution
along with himself. Westmoreland could also have had employees working at
the substation. Since one would ordinarily be inclined to rely on the supposed
expertise of an employee of an electrical utility company, the violation would
have been likely to have exposed any people in the vicinity of the substation
to possible electrocution because they would have assumed that OD's employees
would not have performed work at the substation without making certain that
the substation had been deenergized.

Based on the findings above to the effect that a large operator is in-
volved, that there was a good-faith effort to achieve rapid compliance, that
payment of penalties will not cause OD to discontinue in business, that there
is no history of previous violations, that there was ordinary negligence, and
that the violation was extremely serious, I find that a civil penalty of
$3,000 should be assessed.

WHEREFORE, it is ordered:

(A)  The Notice of Contest filed in Docket No. VA 81-40-R is denied because
Old Dominion Power Company is an independent contractor and operator within

the meaning of section 3(d) of the Federal Mine Safety and Health Act of 1977
and was cited by MSHA for a violation under regulations properly promulgated
for citing independent contractors for violations occurring on mine property.

(B)  Citation No. 668762-1 dated January 21, 1981, is affirmed.

(C)  The Petition for Assessment of Civil Penalty filed in Docket No.
VA 81-65 is granted and Old Dominion Power Company, within 30 days from the
date of this decision, shall pay a civil penalty of $3,000 for the violationd to
